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Case

No. 5001

BRIEF OF APPELLANTS
STATEMENT OF ISSUES
I
This action is by the plaintiff company as the owner of the Spiro tunnel claiming that all of the waters
encountered in the tunnel are developed waters. The
appellants deny that the waters are developed waters,
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but claim that the waters drained through the tunnels
supported and supplied the sources used by them for
irrigation. The respondent makes no claim to right
of use of any water in its mining operations but claims
the right to hold and dispose of the waters for commercial purposes The appellants are simply claiming the
right to use these waters to irrigate the lands on which
it is claimed they have been used for more than 30
years.
This is an equity case in which this court has the
right to review the evidence.
The expense of the trial of the case, which involved
taking a great number of witnesses for a considerable
distance and a transcript of over 4500 pages and a
trial lasting for approximately two months, was such
that a retrial of the issues of fact is practically prohibitive so far as the appellants are concerned. It
was for that reason that the motion to set aside the
Findings upon the ground of the disability of the trial
judge, he having suffered a stroke before the Findings
and Decree were signed so that he could neither talk
nor write at that time and his name had to be stamped
thereupon, and also the motion for a new trial were
not pressed in the trial court. It is the hope of the
appellants that in view of this situation this court can
from a consideration of the record dispose of the question as to whether the waters or any definite portion of
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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the waters intercepted in respondent's tunnel have been
shown by it to be developed waters as required by the
law of this state.
There are some general matters which will probably
not be in dispute. One is, that the case was tried commencing in May and continuing through June and ending in July, 1928, which was right during the high or
flush water season. There are a number of witnesses of
respondent and some of appellants' who testified to comparisons that they had made of the springs and some
tunnels at the time of the trial as compared with observations at other times in other years. It should be kept
in mind that comparisons, when based upon observations at the time of the trial would be naturally unfavorable to appellants by reason of the fact that all
such surface or near surface flows would be affected by
this high and flush water run-off from melting snows
in this season.
Another general proposition is that waters flowing into or through the tunnel must have a source or
head above the level of the tunnel, and waters arising
at the surface in springs must have some source or
head rising above the ground level at the point at
which they flowed.

This is merely a statement, of

course, that unimpeded water will find its own level,
and in no event will rise above its head.
Another general matter which we think will not
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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be in dispute is that the fact that this tunnel reached
a maximum flow February, 1921, of 12.9 second feet
(see abstract 151 and Exhibit 20) and then gradually
declined to 7.50 second feet in 1923, 6.50 second feet
in 1925, and down to 5.25 second feet in 1928, shows
conclusively that in addition to the annual supply of
water to the tunnel and its various sources, it was lowering or draining a supply of water having a source and
head above its level.

TOPOGBAPHY
To apply the evidence herein it is necessary to
have a general picture of the topography and formations in the territory affected by the tunnel. The irrigated area affected is an open or reasonably level valley. A somewhat general picture can be obtained from
the map, Exhibit 49, and the topographical maps Exhibits 65 and 71. Exhibit 49 shows the portal of the
tunnel and somewhat roughly the direction. The portal
of the tunnel on said exhibit is near the spring marked
Thiriot Spring (referred to as Haueter Spring). There
is shown on Exhibit 49 a rough outline of the approximate border of the mountain into which this tunnel is
started. To the west there is the Thaynes Canyon extending southerly for a distance of two or three miles.
Thaynes Canyon Creek is in the bottom of this canyon. The Sullivan Springs are in this creek bed.
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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The height of the mountain above the creek bottom gradually diminishes until near the head of the
canyon the elevations practically meet. On the eastward side this mountain extends only a little distance
beyond the lower end of Exhibit 49 at the point marked
"Huff Springs." There is no canyon on this side extending southward much beyond this point.
Other
mountains connect up there and all rise in a southerly and easterly direction. The mountain which slopes
down toward the Thaynes Canyon and the Thiriot
Spring and the border of which is shown on Exhibit 49
gradually rises southerly and easterly with the general
elevations, rising back to what is indicated on Exhibit
65 as the Bonanza Flat and embracing the area between
Bonanza Flat as indicated thereon and Clayton Peak
toward the west and thus rising up toward the summit, the southerly slope from which summit is into Cottonwood Canyon and which summit if followed eastward
a sufficient distance has an eastward slope down into
the Heber Valley. This is a somewhat general statement of the topography.

UNDERGROUND FORMATION
Of importance in considering and applying the evidence here is the condition and dip of the underground
formations. The plaintiff's witness Heitzman attempted to estimate the vertical depth of the formations in
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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this vicinity and his estimate is about the only evidence
of record concerning these depths.

These are shown

on Exhibit 61 in colors with the names used herein
and estimated depths of each.

Of course these forma-

tions were not intercepted vertically by the tunnel.

The

formations when formed, were according to the experts,
formed one over the other through the course of time
in practically horizontal position.

In this mining sec-

tion, however, by various foldings and upheavals the
formations have been thrown into various positions.

It

is testified without dispute that at point 2765 feet in the
tunnel these formations dip toward the north and west
at an angle of 30 degrees, consequently rising toward
the southeast in the general direction of the surface
water shed which is above described.

The formations

have substantially this same dip throughout the course
of the tunnel.

The angle of dip of these formations is

steeper than the general surface slope above described.
As a result of this Woodside Shale and Park City
formations, which are claimed to be impervious, outcrop in the water shed above described.

In fact, some

of the springs located eastwardly arise from the Woodside Shale.

It is admitted that the Woodside Shale

outcrops on the eastward slope of this mountain outlined on Exhibit 49 as shown near the bottom and center of the exhibit.

The Haueter and Nelson Springs

rise out of that formation.
Directly up the slope of this mountain westwardly
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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from the Huff (Nelson) Springs as located at the bottom of Exhibit 49 and at a distance of about six or
seven hundred feet, the Upper Nelson Spring arose.
This spring was totally dried up.
the Woodside Shale.

I t likewise arose in

It is not shown on Exhibit 49.

While it is contended by respondent that the Woodside Shale and parts at least of the Park City formation are impervious, it is contended by appellants that
these shales are so fractured and fissured throughout as
to admit the passage of water. The position of these formations is such, however, on account of their tipping upward under the looser material in that water shed,
that regardless of whether the shales in normal position and condition would permit the vertical passage
of water through them, water must pass downward
along their bedding planes and underneath them from
the places of outcropping.

It is admitted by respond-

ent's experts that the water might have and that it
could pass to some extent along the bedding planes.

It

is the contention of the appellants that the drawing of
the water into the tunnel from all these overlying materials lowered to the level of the tunnel the supply of
water above this level, and which, if it had not been
intercepted and afforded

free drainage, would have

been sustained at such an elevation as to feed the
springs supplying the appellants.
tended

that

the

fact

that

water

It is likewise conwas

encountered

throughout these shales proves conclusively that they
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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are not impervious, and the fact that the sources of
water moved forward with the progress of the tunnel
as it progressed through each of these formations reaching the Weber Quartzite, which is admittedly broken
and water bearing, proves conclusively that water migrated through these shales again showing they are
not impervious.

This matter will be discussed when

we come to discuss the evidence.

The object now is to

simply give a general picture.
Referring to Exhibit 61, the formations shown in
order are, Nugget, Ankareh, Thaynes, Woodside, P a r k
City and Weber. The Thaynes formation was encountered for the first 2765 feet in the tunnel, and the
Ankareh shale, which lies above that, was not encountered at all. This shale only appears to the west of
the tunnel in the direction of Thaynes Canyon where the
dip of the Woodside and other formations downward
and under the Sullivan Springs is sufficiently low so
that the Ankareh Shale is exposed in that neighborhood
and of course would increase and the Nugget Sandstone
be exposed west of the Thaynes Canyon. The tunnel
was in Woodside from 2765 to 8200 feet, in Park City
from 8200 to 12,800, and in the Weber Quartzite from
there on, See Exhibit 56.
The findings of the court rest generally upon the
alleged impervious character of the formations encountered but seem to particularly turn upon the law apDigitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.
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plicable to these waters, it having been argued to the
court that percolating waters encountered in this manner belong to the owner of the soil and that the respondent was therefore entitled to whatever

waters

were encountered. That the court took this view of the
law is quite evident from the fact that although it was
found that the waters at 2765 were of surface origin and
a probable source of supply to appellants' springs, that
it was nevertheless adjudged that the respondent owned
this water.

In order, therefore, to apply the evidence

we point out briefly the rule of law that we consider
controlling as to the substantive rights of the parties
hereto, but more particularly at this point the rule
governing the evidence and the burden of proof.
In Mountain Lake Mining Co. vs. Midway Irrigation Co., 47 Utah 346, 149 Pac. 929, Justice Frick said:
" I t is a matter of common knowledge that
in this mountainous region the water which percolates into and through the porous soil of the
mountains, especially in the higher altitudes, at
some time and in some manner finds its way into
the mountain streams.' 9
It is appellants' position that by creating a free underground passage in the lower formations, this porous
soil of the mountains was drained of the waters which
otherwise would have supplied the springs and hence
the streams from which appellants procured their ir-
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rigating water.

Respondent attempts to disprove, in

effect, what this court has said is a matter of " common knowledge/'

I t thus assumes a heavy burden.

This case and the Midway Irrigation Company, et
al vs. Snake Creek Mining & Tunnel Co. et al, 271 Fed
157, affirmed 260 U. S. 596, 67 L. Ed. 423, settle very
clearly the question of burden of proof to the effect
that:
"Whoever claims he has developed water in
close proximity to the source of a stream previously appropriated by others, is charged with
the burden of proof that his alleged development of water does not interfere with the water
theretofore appropriated.''
This quotation is from the opinion of this court in Peterson vs. Wood, 262 Pac. 831, where it is followed by
the citation of the two case above referred to.
The rule was, prior to the Snake Creek Tunnel
Case, slightly less emphatically stated by Justice McCarty in the Mountain Lake case at page 360 of the
Utah report as follows:
" I t is a well recognized rule of law in this
arid region, that where, as in the case at bar, a
party goes upon a stream, the waters of which
have been appropriated and put to a beneficial
use by others, and drives a tunnel into the mountain or watershed drained by the stream, and
immediately under or in close proximity to the
stream collects water which he claims to be deDigitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.
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veloped water, he must make satisfactory proof
that such water is in fact 'developed water/ In
such case it is immaterial whether the water,
when encoumtered, is flowing in well-defined subterannean channels or is percolating through the
soil, gravel, and the fissures and crevices of the
rock. ..In either event, the presumption is until
overcome by satisfactory proof, that the water
is tributary to the main stream, and the right to
its use is vested in the prior appropriators of
the stream.''
The court continuing, quotes the following from 2
Kinney on Irrigation, Sec. 1206:
" T h e burden of proof is upon the one who
has discovered certain subterranean water and
claiming the same to show that such water is, in
fact, 'developed water/ Therefore, whoever asserts that he is entitled to the exclusive use of
water by reason of his having discovered and i developed' the same, must assure the Court, by a
preponderance of the evidence, that he is not intercepting the tributaries of the main stream or
other body to the waters of which others are entitled."
The Snake Creek Tunnel Case was tried twice in
the United States District Court for this District, first
by Judge Pope of New Mexico, who died before rendering a decision.

It was tried then

before

Judge

Johnson in 1918. That tunnel was projected into another slope of this same general water bearing area.
Judge Johnson took the same view of the law that the
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trial court here took.. The case was appealed to the
Circuit Court and the decision there reversed.

In the

meantime there had been two other decisions by this
court which clarified the law of this state.

The case

was then appealed to the Supreme Court of the United
States and the Circuit Court affirmed.
On this question of evidence it is interesting to review the decision of Judge Johnson as to the evidence
presented in the Snake Creek Tunnel Case.

Judge

Johnson discussed the evidence but mistook the law as
to the burden of proof. He also points out that the Mining Company has not sustained this burden by evidence sufficient for that purpose, and since the evidence
attempted in that case and in this case is substantially parallel,—except as we think that the formations were so broken and fractured in this section that
the evidence of respondent here is substantially weaker,—we will quote as applicable a portionof

Judge

Johnson's decision with relation to the evidence in that
case, as follows:
" T h e tunnel in question is driven into the
mountain side which constitutes a p a r t of the
natural surface water shed of Snake Creek and
its tributaries, and, as before stated, it is claimed
by the defendant company that at the depth into
which the tunnel runs these mountains constitute the underground source of supply of Snake
Creek, its tributaries and other sources.
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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On the other hand it is claimed by the
plaintiff, as already stated, that the waters found
in the depths where the tunnel is run do not
constitute and have never constituted any part
of the sources which supply the flow of Snake
Creek.
A large part of the evidence upon the matter under consideration is opinion evidence, and
that which is not, consisting of measurments
made by various parties, is insufficient both in
quality and number to warrant a Judicial decision with any sense or feeling of certainty that
the decision was just or in accord with the actual facts. A cursory consideration only of the
evidence develops the difficulties above suggested.
The plaintiff introduced testimony of experts tending to show that the dip of the formation in the mountains in which the tunnel is run
is such that the waters found therein would seek
an outlet toward the northwest and away from
the surface in which are found the sources of
Snake Creek and its tributaries and over which
Snake Creek and its tributaries flow. The dip
of the formation as exposed by the tunnel, as well
as the existence of the porphyry dikes, makes
the views of the experts plausible that the waters
encountered in the tunnel are new or developend waters or that these waters would never in the course of nature find their way to the
surface and into the channel of Snake Creek.
This view might be conclusive of the case,
or, at least sufficiently convincing to satisfy, if
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the indubitable fact did not exist that water
does and has always come to the surface in that
neighborhood in springs and seeps which in low
water season made the stream of Snake Creek.
These sources of supply of Snake Creek come
from below the surface and in spite of the dip
of the formation or the existence of dikes as
found in the tunnel.
The defendant company introduced testimony of its stockholders and water users that
there has been no more water flowing in the
channel of Snake Creek at points of diversion by
them than flowed therein normally prior to the
construction of the tunnel. Of course the important fact to be determined is whether there
is more water in the creek immediately above
the head-gates of the defendant company than
there had been previous to the construction of
the tunnel.
#

.v,

*v-

-v-

-y-

-y-

»v-

-v-

«4£-

A5*

* * * Evidence was introduced of measurements made by various parties covering a number of years. Confessedly measurements made
by the so-called float method are at best only
approximations. The measurements made by
current meter or by weir, if properly made,
are reasonably accurate, but I am unable to
give the effect to any or all of these measurements claimed by either party. The float measurements are too unreliable, and all the other
measurements taken together are entirely too
few in number to justify any general conclusion to be drawn therefrom.
As already observed, Snake Creek is of
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that character that its flow changes more or
less from day to day, and changes from week to
week and month to month are likely to be
abrupt
and considerable.
The f variations
found at the same period in different years are
likely to be large. I am not convinced that the
measurements introduced in evidence are sufficient in this case to justify a conclusion of the
ultimate fact in dispute between the parties.
If we assume that neither party is correct
in its contention and assume that the probabilities are that there has been some new water
developed by the plaintiff and some water diverted from the sources of Snake Creek through
the tunnel, one is still at a loss to determine the
quantity of increase or of loss.
The evidence is in that state, as already
suggested, that requires recourse to the rule of
burden of proof. ??
On this general character of evidence in the Snake
Creek Tunnel Case Judge Johnson entered judgment
for the mining company adopting the theory that the
burden was upon the irrigators, and upon this evidence
the Circuit Court reversed this judgment and entered
judgment for the irrigators, holding that the burden
was upon the mining company and that under the state
of evidence as found in the record and discussed by
Judge Johnson they were entitled to judgment as the
waters were not shown and no definite portion of the
waters were shown to have been developed waters. The
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evidence in the case at bar for the mining company is
ttot stronger but we think substantially weaker than
the evidence in the Snake Creek Tunnel Case.

n.
THE EVIDENCE
The respondent rests its case upon three general
contentions:
1.
2.

3.

The alleged impermeability of certain formations through which the tunnel passed.
The alleged claim that there is lack of variation in the tunnel flow, which it is contended shows the improbability of surface supply.
The claim that the readings of the springs
shows no effect.

FORMATIONS NOT IMPERVIOUS
Taking these in order, it is appellants' contention
that the evidence does not sustain the burden placed
by law upon the respondent with relation to its claim of
impermeability of formations.

This claim is made prin-

cipally with reference to the Woodside Shale and a
layer of dark shale within the Park City formation and
is also made with reference to the P a r k City.

It ap-

pears to be admitted that the water encountered in the
Thaynes Formation and at the juncture (2765) with the
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Woodside Shale, is from sources which supplied the
springs and streams.

There is no segregation of the

waters encountered within these alleged impervious formations. From about 2765 feet to 8200 feet the tunnel
was in the Woodside; from about 8200 to 11,500 feet in
the regular P a r k City formation; from 11,500 to 12,200
feet in the alleged impervious layer within the P a r k
City; and from 12,200 to 12,800 feet, still in the P a r k
City.
Exhibit 50 shows these tunnel flows according to respondent's measurements, that is, the tunnel flow at the
portal of the tunnel. Exhibit 51 shows the alleged measurements taken of the admittedly surface waters at 2765.
Appellants' witness, Eugene Sullivan, who worked at
the face of the tunnel and passed by this point hundreds
of times, said that the waters were scattered and came
in so that no accurate measurement was possible at
2765.
These measurements, instead of supporting

re-

spondent's claim, seem definitely to refute it. August
2nd is admittedly a period of the year not affected by
the spring run off. Exhibit 50 shows August 2nd, 1918,
when the tunnel was 7640 feet in and still in the Woodside Shale (Abs. 117), a flow out of the tunnel of 2.11
second feet. Exhibit 51 does not show the portion of this
flow which came from 2765 as there were no measurements tbere in 1918, but it shows on approximately the
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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same date for four years before and after this year, an
average of a little less than .07 of a second foot at 2765.
I t is therefore perfectly safe to conclude that at least
two second feet of water was flowing out of the Woodside Shale alone. In other words, 4885 feet of this tunnel in Woodside Shale flowed over two second feet of
water. In fact, as the flow of the tunnel settled down the
total flow averaged over the distance of the tunnel did
not amount to anywhere near this for a distance of 4885
feet. On May 23rd, 1920, the total flow of the tunnel was
7.43. The tunnel did not go beyond the P a r k City formation until June 13th, 1920, so that it was still in these
alleged impervious shales.
Going back to May 18th, 1919, the total flow was 2.46,
which was above the alleged impervious layer in the
P a r k City formation. If it is contended that a portion
of this flow may have come from point 2765, we have
on February 2nd, 1919, a flow of 2.11 and on March 1st,
1919, a flow of 2.03, at which time of the year every
reading that the respondent has at 2765 shows only a
trace, so it must be admitted that these total flows were
out of these alleged impervious shales and above this
layer within the P a r k City. These are respondent's own
figures and must be taken as conclusive against it. It
will be remembered that the flow of this tunnel at the
time of the trial had settled down to 5:25 second feet,
according to respondent's testimony, so that there was
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more water flowing out of the Woodside Shale and P a r k
City formations at the time the tunnel was still in these
and had not penetrated beyond, than flowed out of the
whole tunnel after it passed beyond these shales and
some of the head above the tunnel had been drained
down.
We have found no witness for the respondent who
was present when this tunnel passed through the Woodside Shale who testified that water did not flow from it.
True, Mr. Blye and Mr. Heitzman testified that a part
of the Woodside Shale was dry but neither was there
when the tunnel passed through it, their observations
were made afterward.
. It is conceded, and in fact is argued by appellants
as one of the proofs that this shale was not impervious,
that the flow of water moved forward with the face of
the tunnel so that parts of the Woodside Shale at least
did become drier. Respondent admitted that the Woodside Shale was timbered for a very large portion to prevent caving, and it was testified without dispute that
for at least 2500 feet there was a metal covering put
over the tunnel to protect the miners from the water.
The testimony of Mr. Whistler, respondent's foreman,
who was present when the tunnel passed through here,
indicates that the water flowed from this formation as
the tunnel progressed. Eugene D. Sullivan, who was
there at the time and who pulled ore back and forth
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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through every part of this tunnel for a long period of
time, testified that water flowed continuously as the
tunnel progressed through this formation and that in
fact throughout these alleged impervious shales, every
workman had to wear waterproof clothing as a protection against the water. This fact is not anywhere
disputed. So that the claims of the experts who come
afterward, as to these shales being impermeable might
have some weight in supporting the burden upon respondent if it were not for the indubitable fact that
water did flow through and out of these formations
practically at every point.
Respondent admits a definite flow at 4394 feet
which was in the Woodside. This is an observation, that
this flow continued, made after the tunnel had passed
far beyond and the main flow had proceeded forward
with the face of the tunnel. So that the alleged impermeability is a speculation by experts who were not
there and is not a fact. As this court said in Peterson
vs. Wood, 262 Pac. 831:
"However, it is more the province of expert
witnesses to speculate and theorize upon the
probability and improbability pertaining to questions of this kind, than it is for the courts.''
VARIATION IN TUNNEL
The second proposition argued with relation to the
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tunnel and which involves the first, is that there is a
lack of seasonal variation in the tunnel water, which
it is claimed, shows the improbability of any surface
supply.
Exhibit 20 is a map prepared and introduced by
respondent purporting to show the variations in tunnel flow. The figures to the left indicate the flow in
second feet, the dates being indicated at the top. This
map substantially shows what the readings on Exhibit
50 indicate. I t should be stated in this connection that
while the line on Exhibit 20 up to 1922 is continuous,
the readings were not daily or even weekly in most of
these years but were somewhat intermittent, and therefore the line on Exhibit 20 is often projected without
readings to carry it.
In considering this question of variation it will be
remembered that up to 1922 and again in 1923 the tunnel was going forward and there were drifts in the later
of these years and crosscuts intercepting new supplies
of water, so that as the waters normally fall after the
flush water season passed out, the drop is not so
marked because additional waters were being intercepted. It will also be borne in mind that the tunnel in 1917
was 760 feet under the surface; in 1918, 1000 feet; in
1919, 1260 feet; in 1920, 1670 feet; in 1921, 1740 feet,
and is substantially this same depth in 1922 and 1923
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with little change thereafter. So that at these depths
even with any natural lag the tunnel would not be expected to respond to the surface flood waters to the
same extent as at point 2765 where the response is admitted, or as the streams supplying appellants. It is
really surprising how readily the tunnel flow responded
to surface water conditions.
This Exhibit 20 and Exhibit 51, appear to us, in
so far as they show anything in this respect, to show
a clear and prompt seasonal variation in flow of these
tunnel waters.
In this area the flood waters occur in May or June,
usually the last of May or the first part of June, depending upon the season.
In June, 1917, Exhibit 20 shows a clear peak flow
of tunnel water. This was the high water point for that
year.
In 1918 in May and June the map again shows the
clear raise to the high point at the end of May, 2.51
second feet, The drop is not so sharp by reason of the
interception of other water. It dropped, however, to
2.13 by June 30th notwithstanding that the tunnel had
gone ahead 414 feet in the interval. By October 1st it
had dropped to 1.70 although the tunnel had progressed
1360 feet. In this year it is true the flow reached 2.42
second feet in December but the tunnel had then proDigitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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gressed 2000 feet after the high water season. In this
year there were no readings at point 2765 so it is impossible to determine what, if any, portion of this variation was due to a flow at that point.
In 1919 the high point for that year is again
reached during May, 2.46 second feet. By the end of the
year this had dropped to 1.72 and in this year again
there were no readings at point 2765 and the tunnel was
going forward but more slowly than in 1917 and 1918.
In 1920 a clear and sharp rise of 4 second feet is
shown, and a peak was reached the first part of June
of 8.26 feet. This dropped by July 10th to 7.14, a drop
•of 1.12 second feet. In this year there is a reading at
2765 of .36 second feet, leaving still a variation in the
alleged impervious shales of substantially twice what
it was at 2765, or a variation of .78 second feet considering only this drop, but in this year the tunnel was
going forward more rapidly and new waters coming in.
After this drop very substantial new waters were encountered and in February, 1921, the highest flow of
the tunnel was reached of 12.90 second feet. The head
of water apparently drained rapidly so that by April
1921, it had dropped to 10.24 feet before the high water
season (Abs. 120). There was no progress in the tunnel
during April or May, 1921. However, during May, and
notwithstanding that the head of water in this tunnel
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was gradually and definitely draining downward

at

least .25 to .50 second feet per month, the flow from the
tunnel rose to 12.25 in this high water season, an increase of 2.01 second feet, which is conclusive evidence
of very substantial variation in this tunnel in this high
water season. I t must be emphasized that this peak
would have been higher and more marked if the whole
flow of the tunnel had not been receding as the head
drained down. This is obvious.
I t will be contended in this connection that most of
this variation was at point 2765. The alleged reading
at that point was on May 30th given as 1.28, but if the
natural downward tendency of this water line after the
high water season is considered, at least .28 of a second'
foot would be accounted for by the natural draining
down of the head of water in the tunnel and certainly
allowance must be made for this, leaving a variation
within the depths of this tunnel in 1921 and within and
beyond these alleged impervious shales of over 1.00
second feet.
In 1922 in the high water season the tunnel

flow

jumped up about 2.00 second feet, reaching 10.46 on
June 4th. There was no progress at all in the tunnel in
that year up until that time. There was some work done
in the laterals but it does not clearly appear when. The
high peak in this year as shown by this chart is substantially two second feet upward from April, not withDigitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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standing again that in that month there should have
been according to the gradual draining of the head of
water in the tunnel as shown by the preceding readings
in January and February, when the flow was unaffected by the high water season, a decrease of at least
.53 of a second foot. This high water variation is
shown by the fact that by October 10th, 1922, and notwithstanding the work in the laterals, the water had
dropped to 8.26, a drop of 2.20 second feet.
In October, 1922, the readings stopped until March
29th, 1923. Again in May the exhibit shows a peak in
the flood water season. As shown by Exhibit 51 this
peak is quite apparently not high enough. The last
reading in May was May 12th and the first reading in
June was June 18th. Every reading in every other year
shows the peak to be between those two dates, so that
the peak flow for this year is obviously left out of both
the readings and the map. Up to May 12th, however,
the water had drisen to 9.26, or 1.66 second feet from
the March reading in this year. Taking 1921 and 22 as
a basis, it must have risen at least one second foot
higher after this date if the reading had been taken.
So that it was apparently about 2.60 in this year.
The highest reading shown on Exhibit 51 at point
2765 for this year is 1.02. I t is possible that a later
reading would have shown more flow at this point later
in May, however, the variation back of this point is
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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nevertheless very marked.
There were no readings in 1924. In 1925 and thereafter such readings as were taken were taken with a
revolving device known as the Gurley register and only
weekly averages are given. In May, 1925, this was
just being installed and the first average reading ended
May 16th. It is shown that at that time this was in the
experimental stage and nothing very definite can be
determined for that year. This must be admitted because even the variation theretofore claimed by

re-

spondents, at 2765 is not indicated by this Gurley register reading for May. It could have been, as was testifield to by some of the witnesses, that the flood water
season came earlier than the middle of May in some
seasons, and so was reached before these May readings
this year.
In 1926 there were no readings again from the
13th of April to practically the end of May even with
the register, except those that are averaged for the
last two or three days of the week ending May 29th,
so that practically the whole of May is out and therefore there is nothing from which any comparison can
be made in this year.
In 1927 there were no readings from March 19th to
July 19th, so that the high water season is again entirely omitted.
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In 1928 the line shows a decided upward trend
toward the first of May but here the readings again
stop. It is on this record alone that respondent claims
that it has established its contention of lack of variation in the tunnel. It would be surprising if in any
kind of formation at these depths underground any
greater variation could be evident from the spring run
off or flood waters which are mainly on the surface.
That these tunnel waters had sustained a head of water
of direct surface origin seems to us apparent.
The springs involved are so located that these flood
waters could come right in from the surface and thus
affect the flow, especially in the streams where, in practically every instance, the measurements were taken.
This is particularly true of the Sullivan Spring and
the Haueter Spring. Yet the high water in the tunnel
and in the streams is identical in time.
It is agreed by appellants that the largest flow of
water was encountered near the face of the main tunnel
as it moved in transferring the early flows with its
progress and gradually reaching greater vertical depths.
As stated by Dr. Schneider, who was the only expert
geologist testifying in the case, this was natural both
from the fact that most of the flow as the tunnel passed
along, by reason of the freedom with which water passed
through these formations, followed back with the progress of the tunnel; and also, at these greater depths
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the areas above naturally contained more water and
was nearer the big wter shed and supply, and the tunnel was coming nearer to the immense fractures in the
vicinity of the Clayton Peak fault which extended across
the Bonanza Flat. The existence of these immense fractures were observable and Dr. Schneider's observations
in this respect are not anywhere disputed.
In this connection it was admitted by Mr. Heitzman, respondent's mining engineer, that it was accepted doctrine that the contact of the surface water with
certain ores produced oxidization, which could not be
produced except by surface waters penetrating at that
point. This was also testified to by Dr. Schneider, (Abs.
443). Such action produces what is called " l i m o n i t e "
(spelled in the transcript " L y m a n i t e " and also " L y monite") which is a hydrated iron oxide. Dr. Schneider said that he found in many places in these alleged
impervious formations, both the Woodside and

the

P a r k City, this limonite clearly deposited there from
water that had reached that point from the surface.
He stated (Abs. 441) that on account of the covered
condition in the tunnel in the Woodside it was difficult
to tell just where or how the water was coming in but
that it was coming in at the time of the trial, and that
in addition he found

fractures

that

were

running

streams and trickles, and that in this Woodside where
there was no water coming at that time he found in the
driest portions of the tunnel in this shale these secDigitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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ondary calcite or limonite deposits indicating that water
had previously percolated through these portions from
the surface, and that the wet condition of the Woodside was not confined to any particular area of the
formation. That the Woodside is a period formation
composed of fine clay particles and is dominantly shale
but in it there are pieces of fine sandstone, and that this
shale in the Park City section is of such a nature that
the earth movements fracture it and that he saw many
such fractures. That in it in the tunnel he saw at least
two displacements of approximately two feet.
It was admitted by Mr. Heitzman that he could
not see the condition of this formation beyond the tunnel but he said he believed that it was not fractured
sufficiently to permit the downward flow of water. It
is not necessary, as we have pointed out, that these
waters flow vertically downward; and Mr. Heitzman
also stated on cross examination that he presumed the
waters that did come in came in along the bedding
planes. It must be assumed that if the waters passed
along the bedding planes that they would pass from one
to another through these fractures. He said that in order to make the claim that no water passed through the
Woodside Sale he would have to assume that it was
unbroken for a distance of at least six miles. (Abs. 209)
Dr. Schneider stated that he did not believe the Woodside Shale existed in its natural state and without
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fracture at any place in this section for more than a
thousand feet. Of course, the same presumption as to
distances in making the claim that these shales would
not admit water would have to be made as to the Park
City formation, and this claim would have to ignore
entirely the fact that both these shales are tipped upward underneath the loose surface material in this
water shed so as to admit the passage of water along
the bedding planes and through the fractures in these
shales and underneath.
Dr. Schneider further stated that in the Park City
formation between the lower contact of the Woodside
with the Park City and the point marked Station " D "
within the Park City, which is about 10,600 feet, (See
colored Exhibit 56) he counted 16 places where water
was coming in and that was not counting all the minor
ones. Some of these were trickles and some were small
streams, and he stated that he expected that these
fractures shown there would continue through the
overlying formations. Also that there were 6 or 7
times this number where water had flown as the formations showed, where it had since ceased.
It was admitted by both Mr. Blye, who had personally seen it, and testified by Dr. Schneider that in
the Bogan shaft in the near vicicnity of this tunnel,
between the 1500 and 1600 ft, levels and underneath the
Woodside Shale there was an oxidized ore body of
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limonite showing that surface waters had penetrated
below both of these shales. The underlying Weber
Quartzite showed also substantial fracturing. This is
not denied. It is admitted by all of the experts that the
fractures which do penetrate to depth usually become
smaller as they extend inwardly towards the depths of
the earth and larger as they come out nearer to the
surface. These formations in the condition they exist
there are conclusively shown not to be impervious.
Claim was made by. the respondent that the Cornstock shaft abovce the 400 ft. level was above this
Woodsicle Shale. This shaft is indicated on Exhibit
56 at the upper left hand corner. As we have already
pointed out, these shales tip toward the South and
East. The tunnel is south and slightly west but even
in this direction the tip of the shales upward is indicated on Exhibit 56. Of course, the angle of dip in its
natural direction is much steeper. Notice that between
1000 and 1100 feet the Woodside Shale very nearly
reaches the surface. If the dip had been continued as
indicated, and this is the dip which is claimed, this
shale would have come to the surface long before reaching the Comstock, assuming that there had been no
faulting. However, while there is no positive testimony
that this Woodside existed under the Comstock, the tunnel having passed out of it 6800 feet before reaching
the vicinity of the Comstock, respondent's witnesses
assumed that it did and from the fact that water stood
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above the 450 level in the Comstock tunnel said that
this Woodside assumed to be underneath, was •impermeable because this water stood. They did not know
how much water was flowing in and therefore could not
know how much was seeping out. Of course, where
water stands, either on the surface or underground,
and none is seeping in it might be assumed that underneath the immediate formations were impermeable, but
it is admitted that water was running in because they
had to pump substantial amounts of water in order to
lower this level. Dr. Schneider said, and his statement
is perfectly obvious, that the only thing that was indicated by water being in this shaft was that it was not
seeping out any faster than it was running in, and without knowing how much was running in it could not be
known how much was seeping out.
. There is an alleged porphyry dyke also shown as
cutting across the Comstock shaft. There was some
theory that this might also be impervious but this would
seem to make no particular difference as its course is
not determined; but the only witness who had actually
driven a tunnel or drift into and through this dyke was
Dan Sullivan and he testified that at that point it was
not impervious but that water flowed from it when it
was penetrated. He also testified that numerous drifts
and tunnels that he was familiar with above this tunnel
level and on this side of Thaynes Canyon had tried up
after the tunnel went in, and that even the underDigitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

33
ground sources above this level on the westerly side of
Thaynes Canyon had been affected. The only evidence
which tends in any way to contradict the facts so testified to is the testimony of one or two witnesses who
went up there at the time of trial and during the high
water and said that they still found some water in a
few of these places from which Mr. Sullivan testified
it had been drained. Undoubtedly during this period of
melting snow and the run off therefrom, water could
be found in these near surface places but this would
have no bearing upon the effect of the tunnel after the
flood water season.
The third claim of respondent, which claim was,
like the preceding claims here, carried into the Findings and are covered by the assignments, was the claim
that the flow from the springs and streams supplying
appellants are not shown to have been substantially affected by the tunnel.

SPRINGS AND STREAMS
In considering the spring flows, the springs can
be generally classified into three classes. The first would
be the springs which supplied water to the appellants
in substantial amounts. These are the Sullivan and
Haueter Springs, which supplied almost all of the water. In thus stating the matter, there is included with
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the Sullivan Springs the supplies which came

from

above the springs and into them through the creek in
which they are located. Another spring which may be
considered in this class is the Dorrity

(Daugherty)

Spring. This spring supplied a substantial amount of
water to the State Farm. The only other spring in
this classification is the Snyder or Carey Spring, located in the Sullivan field.
The second class embraces a number

of

small

springs which furnished no substantial supply to appellants, but were introduced and testified to by witnesses
on both sides merely for the purpose of indicating the
effect or lack of effect of the tunnel upon these sources.
The third class may be defined as sources which
were testified to by some of respondent's witnesses as
having not been affected, but which were so far out
of the area claimed to have been affected, that no contention was made by appellants that they were or could
be diminished in their flow by this tunnel.
The important springs, therefore, to be first considered are the Sullivan and Haueter Springs, and in
considering these we will refer to respondent's alleged
readings upon them.
SULLIVAN SPRING
The Sullivan Spring is indicated by a red circle in

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

35
the lower left hand corner of Exhibit 49. This is a
spring area in Thaynes Canyon Creek. The readings on
this spring were testified to by Mr. Blye and are shown
in his notes (leather book, Exhibit 53) and he testified that the measurements shown in the notes were
by him converted into second feet and shown on Exhibit 38, which he said showed all the readings.
This tunnel, according to respondent's testimony,
was commenced in June, 1916, by August had reached
285 feet, and by June 9th, 1917, was more than 3000
feet in and had passed a considerable distance beyond
this spring. The first reading by respondent (exhibit
38) was June 9th, 1917, which was obviously a flood
water reading of Thaynes Canyon Creek, of 24.3. All
of the remaining readings for 1917 were after this
date and after water had been struck in the tunnel. Then
there are no readings on this spring at all until April,
1919, during which month two readings were taken of
.94 and .91, which readings, in view of all the testimony
here, appear too doubtful as to be of any value, and in
fact, have no value for the reason alone that there are
no other readings by respondent in 1919 at all, and no
readings in any other year in or near this month. The
only additional readings on this principal source of
supply are in 1927 from August to October. These show,
August 31, 2.39; September 24, 3.04; and October 12,
1.75.
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It was testified to and not disputed by any witness
that the respondent never had a weir in this stream
below the Sullivan Springs, where it purported

to

measure this flow, that ever brought the water to a
stop or a level by which any accurate measurement could
be taken. Respondent, admitting that its measurements
were very meager, claimed that Dan Sullivan stopped
them in 1919. Mr. Sullivan claimed that he asked them
to let him know what the readings were and they refused. Watever this controversy, no other information
is given by respondent.
I t will be contended that since there are readings
for August, September and October in 1917 and reading
during these same months in 1927 which showed less
water in 1927 in August, more in September, and less in
October, that there had been no substantial change. But
Mr. Blye also compiled a table of precipitation taking
in the fall months beginning with the previous October
in each year, which, he said, would show the precipitation affecting this area in each year. This table is Exhibit 52. It shows in 1917 a total precipitation of 16.83
inches of rainfall, and shows for the three months preceding August in that year practically no precipitation.
I n 1927, owever, the precipitation was 26.74 and very
substantial precipitation was shown for the three months
preceding the August in which these readings commenced.

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

37
It sterns to be conceded by witnesses on both sides
that the precipitation has a very important relation to
the flow of Thaynes Canyon Creek and the Sullivan
Springs, and of coursce, any similar creeks or streams,
and this of course, is natural and must be accepted as
true.
In October, 1917, the tunnel was in 4394 feet (Abs.
116). There were other readings which Mr. Blye and
the respondent's experts in giving their conclusions refused to take into consideration.
The State Engineer's office in 1904 took some
measurements on the irrigating ditches from the Sullivan Springs. These are shown in Exhibits E K P 4-56-7-8-9 (little brown books). These were taken in connection with Exhibit 49, on which the irrigating ditches
measured are indicated, and which show the lands covered by the ditches. They do not purport to give any
waters that continued to flow down through the natural
channel, and no witness could be produced to testify as
to what or how much water thus flowing was not included in the state's measurements. However, without
considering this, the state's measurement for 1904 was
4.40, which was 2.01 more than the respondent's reading in the same month in 1927, and the precipitation table shows that the precipitation for these two years
was almost exactly the same. And in 1917 on May 16th
the U. S. Geological Survey took a reading and, asDigitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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suming that Mr. Blye's reading of June 9th was the
high water reading for that year, which his testimony
appears to concede, the readings of May 16th were
taken certainly before the peak of high water if not
before the high water run off at all in that year. This
reading is in Exhibit 23.

It shows a flow from the

ditches from the Sullivan Spring of 9.43 and shows a
flow in the channel above the Sullivan Springs of 1.69.
That the Sullivan Springs were substantially cut
by the tunnel is beyond any question on this record.
The record shows by the testimony of the Sullivans, and
it is practically admitted, that by 1920 the Sullivans
could not irrigate the farm which had always been
irrigated from this source, and that no water was left
for the lower water users. That Mr. Lee, who was then
the superintendent of respondent, allowed them water
from the tunnel to make up in part the deficiency, and
commenced by agreeing to give them one second foot
of water from the tunnel flow, and that thereafter and
up until the time of the trial they had used from one
to two second feet of tunnel water in every year. The
testimony of many people who used the Sullivan Spring
water and of neighbors who were familiar with the
flow, leaves no doubt that the flow from the Sullivan
Springs was reduced about two-thirds by this tunnel.
Dan Sullivan, Eugene Sullivan, Mr. Mitchell, who
used the water on this land, Mr. Sutton and Mr. HandDigitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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ley, who used it on the Sutton land below, Mr. Voight,
Mr. Peterson and Mr. Stahle, who were also lower irrigators, all testified to this. They testified from actual
experience that the remaining water would irrigate only
a small portion of the Sullivan land, leaving nothing
for the lower users.
The use of this water in the Sutton ice pond leaves
little doubt that the natural flow in low water months
was diminished even more than two-thirds. This testimony, which is without substantial dispute, is that Mr.
Sutton made an ice pond about 1897 and commenced
putting up ice. That thereafter the ice pond was enlarged to about 300x100 feet. That in every year down
until the time this tunnel was projected, this ice pond
was filled during the late fall or winter months for the
purpose of putting up ice. The testimony is without
dispute that one stream from the Sullivan Springs during these times ran through the barnyard of the Sullivans' and that it was a very substantial stream in the
winter time and was used for washing the manure from
the barnyard out into the field. That another stream at
the same time flowed down past the Sutton ice pond
and across the highway and to Spring Canyon Creek.
That Mr. Sutton would turn this one stream into his
ice pond and within from two to five days, at the very
outside, filled this ice pond in this manner in each year
and put up ice from it. I t is conceded by appellants that
the ice pond would not be water tight, however, it is
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contended and was admitted by Mr. Blye that less water
would seep out as the ice pond continued to be used
for the reason that with continuous use and the washing
of fine particles it would have a tendency to seal the
bottom.
However, after the tunnel went in it became necessary to take the whole stream in order to fill it, and in
about 1920 the whole stream would not fill it at all even
though allowed to flow for a month or two. So that in
1921 a dyke was put across the pond cutting off 100
feet in the hope that the water would fill up the remainder of the pond so that ice could be taken off. With
great difficulty, and by taking all the water that could
possibly be obtained from this Thaynes Canyon side,
sufficient water was gotten into the pond in 1921, 1922
and 1923 to put up ice on the part of the pond remaining
although there was not sufficient water to put up ice
of the thickness that had theretofore been put up. The
last ice that was put up was in the winter of 1923-24,
which ice was sold in the spring or summer of 1924 and
thereafter it was utterly impossible to get sufficient
water into this pond to freeze ice. This testimony is so
clear and undisputed and is based upon such physical
conditions and facts that it must, we think, be accepted
as conclusive as to the effect upon the Sullivan Springs.
In addition to the witnesses above named who testified as to the foregoing facts concerning the Sullivan
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Springs, Mr. Howells also testified concerning this ice
pond, and Mr. McPolin and Mr. Nelson, two neighbors
who were familiar with this flow. I t is this character of
testimony which the Supreme Court especially emphasizes in the Mountain Lake Case. (47 Utah 346 at 366.)
H A U E T E R SPRING
The other spring which was the principal source of
supply is the Haueter Spring. This spring is below the
point of the portal of the tunnel in elevation and right
at the edge of the mine dump. In fact, it is testified by
respondents' witness Stover and others, that a portion
of the dump extended over this spring area, I t is referred to on Exhibit 49 as the Thiriot Spring.
On this spring there are no direct readings. There
were, however, introduced by respondent a number of
readings which Mr. Blye testified that he took on the
streams leading from this spring. These are shown on
his notes, Exhibit 53, and he testified were reduced to
cubic feet per second flow and tabulated on Exhibit 25.
On page two of these notes, Exhibit 53, is a lead
pencil drawing showing the location of the springs immediately under the dump and the points on various
streams in which the measurements were taken.

This

drawing also shows the stream flowing from the F e r r y
and Whistler Springs down under the dump and into
the Haueter Spring.
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In considering the Haueter Spring it will be noticed
from the abstract that a number of respondent's witnesses testified that they had observed the flow from
this spring, after the tunnel, at the point where this
flow passed under the highway. There was indicated on
Exhibit 49 by lead pencil mark running north and
then east from the portal of the tunnel, substantially the
course of the ditch that carried water from the portal
of this tunnel. I t will be noticed, and is stated by all
the witnesses who testified concerning this ditch, that
it connects with the other ditches from the Haueter
Spring so that the tunnel water and the spring waters
were commingled before reaching the point where they
passed under the highway, so that testimony of flows
at that point has no value.
It is conceded, of course, that while the tunnel was
flowing its larger flows and even down to the time of
the trial, that the tunnel waters and the Haueter Spring
together constituted a larger flow than the Haueter
Spring waters alone had previously constituted. This
was for the reason that a. very substantial amount of
the water flowing from the tunnel portal had been
taken from the Sullivan Spring and Thaynes Canyon
side as above indicated. The readings will show, however, as hereinafter pointed out, that the total flow
from the tunnel after it had settled down to what appeared to be approaching normal and from the Sullivan
Spring and from the Haueter Spring were substantially
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the same as the total flow from the Sullivan Spring
and Haueter Spring had been in previous years with
substantially the same precipitation conditions. I t should
be stated in this connection that during the irrigating
season not all of the tunnel waters

flowed

directly

through the ditch indicated as some of these waters,
as stated above, were used for irrigation on the Sullivan land to the west, and some on, respondents' land to
the east.
Before analyzing the readings on the

Haueter

Spring we point out that these readings have no conclusive value and little, if any, value for the reason that
the water masured in the ditches were always commingled with tunnel waters and that the measurement
on the streams therefore were not of the

Haueter

Springs water alone. In fact, it was impossible to segregate these waters.
Respondents 9 testimony, is without dispute, that
after the water began flowing from the tunnel a ditch
of water was taken out eastwardly over the dump and
used to irrigate some land belonging to respondent
south of what is indicated on Exhibit 49 as Thiriot
Spring Creek and east from the tunnel. These lands
had previously been irrigated from the Haueter Spring.
Mr. Whistler testified that this ditch had flowed out
there practically from the beginning of the flow of water in the tunnel. That the water flowed over the dump
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in an open ditch which was gradually raised up as the
dump was built up by materials from the tunnel until
the dump reached about the level of the tunnel, which
time he did not definitely fix but which he thought was
about 1926 or 1927, and at which time they built a
flume over a part of the dump so that they could fill in
over the flume and that flume had been extended entirely across the dump.
Witnesses, on both sides testified that this dump
extended over a part of the Haueter Spring area, This
testimony is not disputed. In fact, it is shown by Mr.
Blye's drawing (Exhibit 53 p. 2). Eugene Sullivan
testified that this dump became so saturated with water as late as 1926 (Abs. 510) that it settled down underneath the track over which he at that time was hauling
out the material onto this dump. This is not disputed
Dan Sullivan and W. D. Sutton testified that in
the fall of 1926 when they were there that they attempted to go along the slope of this dump above the
Haueter Spring and that so much water was flowing
out that they could not get along this way. Mr. Mills
also testified that he, in making observations of the
flow right in the spring, also observed water running
in from this source. None of this testimony is disputed
and it covers the period of the measurements shown by
respondent's exhibit 25. No one could say that an open
ditch over this loose dump could fail to admit a large
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volume of water through the dump, which waters inevitably flowed out through the ditches measured by
Mr. Blye and recorded as Haueter Spring flow.
The record also shows without dispute that after
the tunnel went in a pipe line was taken out at the
portal of the tunnel and above the weir at which the
tunnel waters were later measured, and tunnel waters
piped to the old F e r r y home and premises there which
were previously supplied from the Whistler, Fish Pond,
and F e r r y Springs. The testimony is without dispute
that this water flowed down the small channel in which
the water from the springs in this vicinity flowed and
that this water together with the spring waters flowed
as indicated by Mr. Blye's drawing, Exhibit 53, page
2, under the dump and into the Haueter Spring.
It is also the undisputed testimony of Eugene Sullivan that this lumber flume over the dump when the
flume was first put part way over the dump, and after
it was finished, was never at any time water tight, but
that water flowed out of it continuously into and through
the dump and necessarily into the spring.
In view of this record no importance can be
claimed for the readings shown on Exhibit 25.
And again there were no readings on this spring
by respondent prior to the tunnel. The readings commenced in 1917. And again these readings are set up
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without any reference to the precipitation record.
Whereas, the precipitation in this area varied during
the period of these readings all the way from 13.05 to
35.30 inches.
I t would be useless in analyzing these readings to
pay any attention to the flood water season as that
varies in time and no one can say definitely when the
peak of this occurred.
Taking first the April readings: Exhibit 25 shows
an April reading, 1917, of 2.48; 1919 a reading of .57;
1921 a reading of 1.81; and 1923 a reading of 1.39.
Considering that Mr. B lye's precipitation table shows
16.83 in 1917 and 20.00 in 1921, these April readings
would indicate, even under the circumstances above
stated, that there was a marked diminution in the flow.
Taking the month of August, which would be the
season of normal flow, and following these readings
through on the nearest comparable dates in this month,
we find: August 3rd, 1917, 5.50; August 16, 1919, 1.78;
August 10, 1920, 2.96; August 10, 1921, 4.52; August 10,
1922, 4.06; August 4, 1923, 4.43. In 1924 and 1926 there
were no readings, and August 4, 1927, 3.62. It at once
appears that in the August 3rd, 1917 reading, 5.50, and
although the tunnel was then over 3500 feet in, we have
the highest measurement in this period in a year of low
precipitation as above indicated. That the next August
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reading, 1919, shows a drop to 1.78 with little change
in precipitation. The flows of 1921-22-23 were higher
than the 1919 and later years, but we have no way of
knowing how much of this was tunnel water and the
precipitation in these years was 20.00 for 1921, 33.45
for 1922, and 35,20 for 1923. I t also appears that the
reading for 1917 of 5.50 was 1.88 second feet more than
it was in 1927 notwithstanding that the precipitation in
1927 was 26.74 as compared with 16.83 in 1917, and
again the tunnel water conclusively shown to be in these
later measurements is not segregated.
While the respondent had no readings before the
tunnel was started, the State Engineer had a reading
also on the streams taken from this spring and shown
in the State Engineer's book, E. K. P. No. 5. This
reading was August 8th, 1904, and showed the reading
on the ditches supplied by the Haueter Spring at 7.58
second feet. This was in a year as above stated when the
precipitation was almost exactly the same as in 1927.
And notwithstanding the tunnel waters which in 1927
were unquestionably measured by Mr. Blye with these
spring waters, the State Engineer's reading before the
tunnel under the same precipitation conditions was more
than twice as much.
We invite the court to scrutinize these readings, and
even disregarding entirely the flow of tunnel water into
the spring, and considering in connection with each
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the precipitation record as shown on Exhibit 52, and
we believe we are safe in saying that the conclusion arrived at will be that there is shown, even under these
circumstances, a very substantial diminution in the
Haueter Spring.

The diminution thus appearing would

obviously be greater by the amount of tunnel waters
included in respondent's measurements.
We point out particularly what we consider a serious fallacy in respondent's computation of mean flow
as shown on Exhibit 25 concerning the Haueter Spring
and similarly computed on every exhibit purporting to
show " m e a n flow." Take for example, the year 1921
where this exhibit shows a mean flow of 6:56 and compare it with 1917 where the exhibit shows a mean flow
of 5.55. These mean flows were obtained by taking the
different readings and making an average, but in arriving at this average for 1921 there are at least ten
readings which are obviously high water readings taken
very frequently over this period; whereas in 1917 there
are two or possibly three high water readings. This, of
course, substantially affects

the average or

"mean

flow."
We point out also that there is in evidence a reading of the State Engineer's office on the ditches from
the Haueter Spring, June 25th, 1916, before the tunnel,
of 11.8 second feet. Again we cannot say whether this
was affected by the high water flow or not. The 1919
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reading, however, on the 24th of June was 3.60. The
1921 reading on the same date was 13.84, however, it
clearly appears in that year that the high water peak
was reached in June.

In 1922 the nearest reading was

June 30th, 10.88. In 1923 an earlier reading of June
18th was 6.22; and the last reading, June 22nd, 1925,
was 4.70. Although the 1925 reading of 4.70 was, according to all the information disclosed by the record,
most likely to be nearer the peak flow than the State
Engineer's reading of June 25th in 1916, nevertheless
the 1927 reading was 7.1 second feet less than the Engineer's reading on comparable dates.
Again as to the Haueter Spring, we have the disinterested testimony of Mr. McPolin, who kept and watered his stock there and who watered his team there
during the time that the tunnel was progressing; and
the testimony of Eugene and Dan Sullivan, and also of
Mr. Mills, who made observations not of the ditches
below but observations in the spring itself and the flow
at the points where the water rises, and which observations were made for the very purpose of checking the
effect of the tunnel upon this spring and were set down
in his record of observations, this testimony was all
to the effect that the spring had been greatly diminished. This spring in fact supplied the flow of water
that irrigated all of the Mills' ranches and a p a r t of
the Voight and Troutman properties and the larger
part of the irrigated portion of the State Farm. Mr.
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Mills, who was entirely familiar with this situation,
testified that the water actually coming up from underground in the Haueter Spring would not irrigate to exceed fifteen acres after it had been, taken out onto the
Mills' farm, and if it were not commingled and used
with the tunnel waters.
I t was testified that, except for a time when the
tunnel was flowing an immense stream in 1921, that
the tunnel waters had p a r t been taken and used on the
Sullivan ranch to supply the deficiency in flow from
the Sullivan Springs, and that the remaining waters
had been commingled with the Haueter Spring water
after some had been used on respondent's land and
used through exactly the same ditches and to irrigate
the same lands that the Haueter Spring water had been
previously used to irrigate. The testimony of these irrigators who used these waters from both canyons is clearly
to the effect that if these tunnel waters are taken and
sold out of this area that most of the Sullivan land cannot be irrigated, that none of the lands below the Sullivans' on that side can be irrigated at all, that practically all of the Mills ranch cannot be irrigated, and
none of the State lands or other lands on that side at all.

TOTAL F L O W S FOR IRRIGATION
In this connection it becomes important to point out
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the total flows from the tunnel and the Haueter and
Sullivan Springs after the tunnel, as compared with
the flows from the Haueter and Sullivan Springs as
shown by the measurements previously. The State Engineer's book No. 5, pages 9 and 10, show measurements on ditches flowing from the Haueter and Sullivan Springs August 8th, 1904. By adding these together
as shown by this book, and without any allowance for
water, if any, that may have escaped through the natural channels and was therefore not measured, the total
in this month of normal flow was 12.03 second feet. On
page 11 of this book will be found an additional reading
of a flow not included in this of 1.86. This flow is
designated as Spring Creek, and the head of the natural
channel of Spring Creek is the Haueter Spring. If this
flow of 1.86 is added to the total flow on this date it
makes 13.89 second feet. If there can be any question
of this total coming from these sources on this date it
would only be as to the 1.86 and if we eliminate this it
still leaves 12.03 clearly from the Haueter and Sullivan
Springs.
The last actual reading on the tunnel as shown by
respondent's own exhibit 50 was August 6th, 1927, 5.48
second feets. Its Haueter Spring Exhibit 25 shows a
reading August 4th, 1927, of 3.62. Coming to the Sullivan Spring we have respondent's August reading in
1927 of this spring of 2.39. Adding the tunnel flow of
5.48, the Haueter flow of 3.62, and the Sullivan Spring
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flow of 2.39, we thus have a total of 11.50, as compared
with the State Engineer's August reading of 1904 of
12.03. And these two years, as we have above stated,
are practically identical in precipitation. We do not believe that any figures can be taken from the readings
herein that are so comparable and convincing as these
figures.
In other words, it plainly appears that there was
nothing added to the water supply by the flow of water from the tunnel after it had settled down to a substantial, normal flow. So that the situation is substantially the same as stated by Justice McCarty in his
opinion in the Mountain Lake Case, 47 Utah 347 at 357.
After citing that the tunnel flow had decreased from
13.25 to 7.80 second feet, he said:
" T h e flow, therefore, was more than five
second feet less than it was on the corresponding
dates of 1907.''
Then Justice Frick, commenting on this, says:
(page 369)
" B u t it is equally possible, even quite probable that there is no permanent increase of water, and hence if the water were given to respondents it would result in taking what belongs
to appellants."
With the actual showing above made that this tunnel flow dropped from 12.90 to 5.48 second feet accordDigitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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ing to respondent's own figures, and that according to
definite figures the tunnel flow and the Haueter Spring
flow and the Sullivan Spring flow were almost exactly
the same in 1927 as the Sullivan and Haueter Springs
alone in 1904 with the same precipitation conditions, it
quite clearly appears that there is no increase which
the court can find in the waters of the tunnel available
to respondent. Respondent has certainly shown no definite amount of water that can be decreed to it as " d e veloped water," and the burden of showing this is
squarely placed upon it.

DORRITY (DAUGHERTY) SPRING
The Dorrity Spring has been referred to in this
class of springs which supplied water for irrigation
purposes. Again there were no readings by respondent
on this source of supply until 1919 between May 22nd
and July 31st. At this time, as we have already pointed
out, the tunnel was in to a depth of 10,000 feet, and
again there are no readings in these months in any
other year by which any comparison can be made. (Exhibit 31).
This spring is northeasterly from the tunnel portal
more than a mile and arises from above the Woodside
Shale in that vicinity. It supplied irrigating water to
the State Farm, and Mr. Mills, who lived near this
spring and was a disinterested witness so far as these
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waters were concerned, testified positively to the diminution of this spring and the insufficiency of the waters
after the tunnel to irrigate the lands theretofore irrigated therefrom. This spring was obviously not a shallow spring as it flowed throughout the year as did the
other larger springs next above discussed.
These lands irrigated from this and the other
springs are in mountainous territory with loose surface
soil and require a great deal of water according to all
the testimony, and are valueless without this water.

SNYDEE OR CAREY SPRING
The next spring that was mentioned in this class is
the Snyder or Carey Spring in the Sullivan field. Mr.
Johnson, who had lived in this vicinity for many years,
testified that for years before the tunnel was dug the
flow from this spring had run across the road and
through to Kilfoyle's yard. That he kept a substantial
herd of cattle and that they were watered by this stream
through the yard throughout the winter and a (substantial flow continued down into Spring Creek. This
flow is gone.
The U. S. Geological Survey gave a reading on this
spring in 1916 of .55 second feet. Dan Sullivan testified, and it is not* disputed, that prior to the tunnel
they irrigated from this spring about 12 acres of land.
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Mr. Peterson and Mr. Voight testified that they irrigated a portion of their land on the old Kilfoyle place
in addition.
It is testified without dispute that Mr. Lee, respondent's superintendent, in company with others visited this Snyder Spring after the tunnel had been projected a considerable distance and that Mr. Lee stated
that the tunnel was taking the water from it. This was
before he let Mrs. Sullivan have a portion of the tunnel
water for irrigation. All of the witnesses who testified
on the matter testified that after the tunnel the stream
from this spring, unless supplemented by other waters,
was insufficient for any use and did not reach the Peterson and Voight properties at all, nor even to the highway except during high water.
Respondent took no measurement of this spring at
all until 1928 during the trial at which time Mr. Peterson testified water was seeping in from the irrigated
lands on the Sullivan field. Respondent then contended
that by cutting the ditch across so as to shorten the
distance and turning the water into a ditch which already had standing water in it, that they succeeded in
making the water from this spring reach the highway.
Since this was during the high water season and under
the conditions stated, it means substantially nothing in
the record and we think that the effect upon

this
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out substantial contradiction.

SMALLER SPRINGS
The second class of springs above referred to are
springs which furnished appellant no very substantial
supply, and some of them no supply, but were considered mainly on the point of the effect of the tunnel
upon this water bearing area.
We will first consider these springs on the Thaynes
Canyon side. There were two springs indicated near the
lower left hand corner of Exhibit 49 as Hidden Spring
and Craig Spring. Then there was the flow down the
canyon above these springs. These were in p a r t sources
of the Sullivan Springs on the creek there. It appeared
that either the Craig Spring or the Hidden Spring was
also referred to as the Martin Spring. There was some
confusion in the record as to the names here. It also
appeared that one of these did not in fact arise at the
point indicated on Exhibit 49 but was from the Martin
tunnel up the slope on the west side of Thaynes Canyon.
The respondent had no readings on either of these
until 1927, (Exhibit 39). This reading showed an average of about .15 on the Craig Spring and about .011
on the Hidden Spring. The U. S. Geological Survey
(Exhibit 23) showed a reading of .28 on the Hidden
Spring and .35 on the Craig Spring in 1917, so that
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there is very little basis of comparison.
The respondent showed no measurements on the
flow of Thaynes Canyon Creek above the springs. The
U. S. Geological Survey May 16, 1917, showed a flow
of 1.69 second feet.
The information from which the map, Exhibit 49,
was made up was taken by the State Engineer in 1904.
It shows the location of the ditches and streams from
the upper part of Thaynes Canyon, including those from
these springs, and shows an area above and east of the
Sullivan Springs that was irrigated through Sullivan
ditch No. 1. The testimony that there was an area there
irrigated of from six to nine acres is undisputed in the
record, and also that they raised crops such as grains
and potatoes thereon. The testimony of Dan Sullivan
is that they irrigated pasture land from this source
above this piece of ground. I t does not appear to be
denied that this supply of water has ceased since the
tunnel.
It seems to be conceded that after the tunnel, except
in the flood water season, no water flowed down from
the upper Thaynes Canyon surces. It is also undisputed that some years prior to the tunnel Mr. Oldham,
who was operating a mine above the Sullivan Springs,
used a water wheel in the stream up there for power
purposes in furnishing air within his mine. This testimoney is not disputed in the record. However, Mr.
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

58
Flint testified for the respondent that he never saw the
wheel in operation. He, however, testified on cross examination that where he crossed the stream in the
summer the willows were such between that point and
the location of the wheel that he could not see the
wheel to see whether it was in operation or not. I t must
be concluded from the number of witnesses who testified to the flow above the Sullivan Springs and the
uses to which the water was put and the fact that no
water flows down now, that these sources were affected
and practically completely taken by the tunnel.
Coming along the west side of Thaynes Canyon
down to about the middle of Exhibit 49 on the left side
there is a place marked " P a r k City Grove" and westwardly a spring area on which the springs are not indicated. It was testified without dispute that these
springs flowed down to the Kilfoyle's, one of which was
referred to as the Kilfoyle Spring, and also furnished
water to the grove, and that these had been substantially affected. There are no readings by respondent on
these springs.
Coming to the other side of the mountain into which
this tunnel commenced, respondent has readings on the
Glenwood Cemetery, Nelson or Huff

Upper

Spring,

Nelson or Huff Springs, Haueter Small Spring, Fish
Pond Spring and Whistler stream. These are shown by
Exhibits 26 to 30 inclusive and 32.
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Commencing on the lower side of Exhibit 49 at the
center there are two springs indicated as Huff Springs.
There is some confusion in the record as to the springs
on which these alleged readings were actually taken.
The testimony of Mr. Nelson and that of Mr. McPolin,
Mr. Mills, Mr. Burdick, and others, however, show the
exact situation in this vicinity.
The lower Nelson Spring formerly contained a pipe
which was run across eastwardly about half a mile to
operate a zinc mill. This spring still had water in it at
the time of the trial, which was the high water season,
and is apparently the one referred to in Exhibit 28. The
only readings on this spring are in 1919 and 1920. Since
in 1919 the tunnel had progressed far beyond the location of these springs, these readings have no value for
comparison. In fact, except for the small

Haueter

Spring and the Whistler Spring, there are no readings
prior to 1919.
Above the Nelson Spring and up the channel toward the upper Nelson Spring was another spring which
was referred to by Mr. Nelson, who had lived there all
his life, as the Tunnel Spring, and up the mountain six
or seven hundred feet and at an elevation of about two
to three hundred feet, according to the undisputed testimony, was a higher Nelson Spring on which respondent had no readings and which flowed out of the outcropping of the Woodside Shale, which was exposed
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there. This spring formerly contained a pipe which carried water northeasterly to what is indicated as Glenwood Cemetery. The course of this pipe line is indicated
on the State Engineer's map, but the spring from which
it comes is not indicated. The evidence cconcerning this
spring and the Tunnel Spring is very conclusive and
convincing in this case. This Upper Nelson

Spring

filled a tank from which the pipe line ran, and also
flowed down the channel to connect with the other
Nelson Springs and this water was used for irrigation.
After the tunnel had passed this point this spring was
entirely dried up. The testimony of the witnesses above
named and other witnesses is conclusive on this point
and is undisputed, and since this spring flowed out of
the Woodside Shale at the exposure the only conclusion
to be drawn is that the Woodside Shale held the water
up so as to furnish the source of this spring and that
the penetration of the Woodside Shale lowered the water level so that the flow absolutely stopped.
Going down the channel from this spring to the
Tunnel Spring there was a group of witnesses who,
right during the trial and in high water season, testified that they sat down and talked in this channel below
the Tunnel Spring as well as below the Upper Nelson
Spring and not a drop of water was flowing

from

either of these springs at that time. This fact is not
disputed. Mr. Nelson testified concerning the Tunnel
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sure prior to the tunnel, and that this flow had entirely
ceased. The still lower Nelson Spring, which was used
for irrigation and also formerly supplied the zinc mill
had a small flow of water at the time of the trial which
the witnesses said had been substantially reduced.
It would serve no purpose to outline to the court
the lands formerly irrigated from these sources since
the State Engineer's map, Exhibit 49, clearly indicates
these lands with the source of the ditches and there
can be no dispute that these lands were irrigated. Mr.
Nelson, who did the irrigating and who was not a party
to or interested in this suit, so testified, and testified
that the remaining water in the lower spring was insufficient to irrigate more than a small fraction of this
land after the tunnel. He stated that the reason this lower spring was not dried up was because it was below
the level of the tunnel and that was the reason that the
Cemetery Spring and other small springs in this vicinity had not been totally dried up. This is obviously a
correct explanation, since the higher springs had dried
up. It is not contended, of course, that the tunnel affected water below its level. This accounts for a small
flow being left in the lower Nelson Spring, but the
springs on this side that were in formations above the
level of this tunnel were totally dried. There can be no
dispute about this.
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cofding to all the witnesses who testified concerning its
use, had been prior to the tunnel used to irrigate a small
garden plot, and all of these witnesses testified that
after the tunnel the water cannot be run onto this gardeii at all. As already stated, respondent's readings on
this spring did not commence until 1919 after the tunnel was far beyond this district (Abs. 117.)
It is impossible to say what spring Exhibit 29 refers to. It mentions the Huff upper spring and says
that the same flow that is there measured is contained
in the measurements of the Nelson or Huff Springs.
These were all late measurements, however, and have
no value that we can see. They could not have been on
the two upper springs that were dry.
The Haueter Small Spring is located just about the
center of Exhibit 49 apparently in connection with the
Glenwood Cemetery Spring. There is a reading (Exhibit
26) on this spring in 1917 but it likewise was after the
tunnel had passed this point (Abs. 115). Taking the
August readings (Exhibit 26) there is obviously a diminution in this spring from 1917 to 1922 when the readings stopped. So that whatever is shown by this reading
favors appellants' contention here. The testimony of
witnesses was that it had been cut.
The Fish Pond and F e r r y Springs and the Whistler stream, referred to on Exhibit 27, were located near
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the

old

Ferry home westwardly from the

Spring and as hereinbefore

Haueter

stated, flowed into the

Haueter Spring. There was water piped up to supply
this stream from the tunnel flow—this is admitted by
respondent—so that the readings on this stream cannot
be of much value. These are also affected by irrigation
on the higher Sullivans lands. There were readings on
the Whistler Stream in 1917 after the tunnel was in
some distance which are very meager ,but which would
indicate that this stream was not diminished. Without
a segregation, however, of the waters that were piped
up and flowed down this stream from the tunnel, no
value can be given to these readings. In any event, and
notwithstanding the foregoing conditions, the July reading of 1917 on this stream was .18 and the July reading
of 1927 was .18. There are no other readings in the
same month in these two years and therefore no other
comparison can be made.
The Fish Pond Spring readings, Exhibit 32, are
taken in 1920 and 21 and therefore obviously have no
bearing upon the question here involved. These springs
are connected with the Whistler stream.
These are all the readings by respondent on the
smaller springs and the result thereof not only fails to
support respondent or to sustain the burden that it is
required to sustain here, but tends to support the appellants' contention.
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The fact that the Tunnel Spring and the Upper
Nelson Spring were totally dried up, these being higher
than the tunnel level and arising in the formations
which are claimed to be impervious, absolutely disproves
the respondent's contentions and negatives the Findings of the trial court.
It seems more than passing strange that if the
Craig and F e r r y Springs, which supplied the respondent's property and flowed through the Whistler Stream,
were not diminished, that respondent found it necessary to pipe water and even pump water from the tunnel up to these sources. That if the Haueter Spring was
not diminished, why they took out a ditch from the tunnel eastwardly to irrigate lands previously irrigated
from the Haueter Spring. (These waters, by the way,
drained down to the lower Thiriot Stream and hence
into the ditch that supplied the Mills and State properties). And why, if the Sullivan Springs were not
diminished, it was necessary to use tunnel water on the
Sullivan land. And why again, if the Haueter Spring
was not diminished, the tunnel waters were required to
irrigate the Mills and State land. These things have not
been explained.
SPRINGS NOT INVOLVED
The other class of springs referred to take in the
Kimball Spring, near the upper right hand corner of
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Exhibit 49, but around the point of the mountain on the
west side of Thaynes Canyon which is in dispute, and
more particularly other water sources down from 2 or
3 to 7 miles below and in Red Canyon and other canyons not in any way connected with this water shed.
The testimony of respondent's witnesses was to
the effect that these supplies had not been interfered
with. While this testimony may tend to influence the
trial court unless the locations were carefully checked,
these sources are not involved here at all.
Before closing the discussion of the facts we make
reference to the counter claim of W. D. Sutton for damages by reason of his being deprived of a water supply
to furnish his ice pond. The ice for the winter of 19231924 was sold for 600.00. This supply of ice was not up
to standard but was thinner by reason of the lack of
water under the cconditions hereinabove stated. This
was the lowest price that the ice had ever been sold for.
The highest price that it had ever cost to put up the
ice, according to undisputed testimony, was $225.00 per
season. The average price was $200.00. Appellant contended therefore that there was a clear showing of damages amounting to $600.00, and in any event, the undisputed testimony is that there were damages of at least
$575.00 each year for the winters commencing in 1924,
1925, 1926 and 1927. The cross complaint was amended
without objection so as to include the year 1927. This
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claim failed on the general finding that this water supply had not been interfered with by the tunnel. A reversal of this issue seems to entitle Mr. Sutton to these
damages without serious question.
The counter claims in the Sullivan answers rested
in part at least upon grounds other than the supply of
water and were dismissed prior to the trial.
The whole evidence in this case is thus shown to be
in no sense stronger and in almost every respect weaker
than the testimony in the other Utah cases hereinafter
cited and in the Snake Creek Tunnel Case where the
judgment was reversed and judgment entered for the
water users.
The area here involved is a mining area where the
formations are unusually fractured and broken, probably more so than those in any other case in this jurisdiction. The water shed supplying the tunnel furnishes
the sole supply of water to appellants. This cannot be
doubted. The penetration of this large tunnel with its
numerous cross cuts into this water shed and crosscutting right under the bed of Thaynes Canyon creek,
did just what the court as hereinabove quoted said was
"common knowledge" that such tunnels in such proximity to surface water supplies did naturally.

The

formations penetrated were each and all water bearing.
The head of water drained out from above the level of
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the tunnel clearly supported the suorces of supply for
appellants.
The foregoing considerations cover assignments 2
(a), (b), (c), (d), (e), (g), (h), (i), (j), (k), (1), (m),
(n), (o), (p), (q), ( r ) , (s),and ( x ) ; also assignments
3, 5 and 7.
Assignment 1 will be covered by the later argument on the law.
As it clearly appears to us that these assignments
on the main issue are sufficient to justify a reversal
and an entry of judgment herein that the waters from
the tunnel, and no definitely defined portion thereof,
are developed waters, the other assignments, if the
court takes this view, become unimportant.
Assignment 2 (f), that all waters flowing from this
tunnel came from the lands of respondent, is obviously
incorrect since it is admitted by their testimony that
their tunnel developed water for 700 feet beyond their
property lines and also that some waters were pumped
in from the eastward workings of the Silver King Coalition, another corporation. These are not segregated.
Assignments 2 (t), (u), (v), and (w) relate to
appellants' water rights. Since it is clearly indicated at
the beginning that the question involved was whether or
not respondent's tunnel waters were developed waters
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

68
and the court remarked on numerous occasions that the
testimony of use by appellants for a great number of
years would be sufficient to sustain their right to the
use of the water for irrigation, and since this evidence
exclusively shows a use dating many years before the
date when filing with the State Engineer was required,
we do not believe that respondent will make any serious
contention on these points. We do not, however, waive
any of these assignments, but insist that error was
committed in all of the Findings therein attacked.
Assignment 4 is covered by the argument on the
law.
Assignment 6 relates to the stamp of the trial judge
upon the Findings, and while we have serious doubt
that this is a signing as required by our statute, we
have not urged this assignment because we cannot afford to try out again the main facts in this case.
Assignment 8 requires no argument since the principle of law is well settled that where an expert witness
answers on cross examination or direct

examination

that he bases his opinion or relies therein upon a printed work of the character of Mr. Boutwell's Professional Paper, the opponents are entitled to cross examine
him as to whether or not he agrees with the statements
in this work which appear to conflict with te opinion
that he has given. Every expert witness who testified
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concerning the geology referred to this work.

The

author of it assisted respondent throughout the trial
but was not put on as a witness although he was admittedly a geologist familiar with this section, and he
was in consultation throughout with Mr. Heitzman who
admitted that he was not an expert geologist, although
he had studied geology to some extent
Schneider, who testified for appellants.

under

Dr.

Undoubtedly

the examination, if allowed to progress on Mr. Boutwell's discussion of the geology here involved, would
have materially weakened the expert opinion of Mr.
Heitzman. Sufficient of this document appears in the
record to show this.
Assignment 9 relates to the matter of allowing witnesses for respondent to say that Dr. Schneider testified to something that he did not testify to or even intimate, as to the area from which these waters came,
and then on their statement of his testimony, creating
a small area from which it was impossible that the
water could have come, exert an influence upon the trial
court by showing that these waters could not possibly
have come from this area.

It was not a hypothetical

situation which might have been presented to respondent's experts.

It was a positive misstatement of Dr.

Schneider's testimony that was allowed to be used in
this way.

The citation of no authority is necessary

upon the point that this was error.
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In discussing these assignments we have not referred to any extent to Mr. Ullrich's testimony nor his
graphs.

His testimony was based upon the testimony

of Mr. Heitzman and Mr. Blye, as he frankly

ad-

mitted, and his graphs were made upon the assumption that this testimony was true.

His principal graph

was based upon Exhibit 20, but since he admittedly
" p r o j e c t e d " lines and extended

into

the

variations

shown on his graph supposed water at point 2765 at
times when there were no actual readings as to this
water, and projected ather things not introduced as
facts, these create merely a speculative showing which
we believe would be of no benefit to the court.
In referring to the testimony of witnesses we have
referred to them by name as the abstract contains an
index, and we have attempted to incorporate therein
the substance of the testimony of each witness and
these can be readily referred to. The abstract also
contains reference to the transcript in order to clear
up any dispute as to the testimony.

III.
T H E LAW
In considering the submission of authorities upon
the law, we have concluded that since the Court will
read again the cases in this jurisdiction and the FedDigitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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era! cases also from this jurisdiction, that it will serve
no purpose for us to quote these decisions at length.
The cases that we cite are squarely in point and
we think are decisive of the issues here.

These cases

cite the cases relating to this question so far as we
are advised, and it would therefore serve no purpose
to cite the cases referred to in these opinions.
We threfore cite the following cases:
Mountain Lake Mining Co. vs. Midway Irrigation
Co., et al,
47 Utah 346; 149 Pac. 929
Midway Irrigation Co. vs. Snake Creek Mining
& Tunnel Co.
In the Distric Court for the District of Utah,
Federal Case No. 27087.
In the Circuit Court of the 8th Circuit, 271
Fed. 157.
In the United States Supreme Court, 260
U. S. 596; 67 L. Ed. 423.
Peterson vs. Wood,
262 Pac. 828.
Little Cottonwood Water Co. et al vs. Wasatch
Mining Company,
Case No. 27087 in the Third Judicial District Court of Salt Lake County.
We cite this District Court opinion by Judge Gr. A.
Iverson because it reviews the decisions upon the point
of law and contains an analysis of the facts, presenting
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the theory of the water users in that case which is very
similar to the theory of appllants which is fully supported by the evidence here.
In this District Court case there was a dyke directly across the canyon which was clearly impervious
and so dry that water had to carried in in order to
operate the drills.

There was an abundance of testi-

mony by able geologists from different parts of the
country that this dyke went to depths sufficient to intercept any water that might find its way into the
surface streams.

The water users and their geologists,

however, pointed out that there was a heavy layer of
loose material, commonly referred to as detrital material, overlaying this and the other formations.

This

is the exact condition that we have over almost all of
the formations and the water shed here involved.

It

was pointed out that regardless of the impervious condition of this dyke, it would nevertheless support the
level of the water at sufficient height so that it could
find its way through this loose material into the sources
of surface supply.

This is an apparent situation in

all these cases and is exactly what we contended here.
As this opinion is not in the reports, copies will be
supplied.
On the question of the attempt of respondent to
limit the area by misconstruing Dr. Schneider's testimony, we refer to the opinion of Justice McCarty in
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the Mountain Lake Case which is above cited, where
on this point, at page 359 of the Utah report, he said:
" I t is therefore unimportant whether the source
of this underground flow is within the surface of
the drainage area of Snake Creek or whether its
source is west of and beyond the crest of the
mountain that divides the water shed of Snake
Creek from the water sheds of other streams
located in that particular range of mountains."
It appears to use that upon the application of this
law to the facts here that appellants are entitled to
have judgment entered, that the respondent has not sustained the burden of showing that the flow from its
tunnel is developed water, and have certainly

not

shown that any definite portion thereof is developed
water.

It also appears that in any event these water

users should be given sufficient water to irrigate the
lands that have been irrigated for upwards of thirty
years from these sources, and which land without this
water would be valueless.
I t clearly appears from the law cited that the sale
or disposition of this water elsewhere by respondent is
not a benefiicial use of the water.

It also clearly and

indisputably appears that the giving of the portion
of the water which the court decided was surface water,
to the respondent, is error.

Also the attempt to the

court to make an order as to the adjudication of the
Weber River System.

If this water was not developed
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it was simply out of the jurisdiction of the trial court,
to decree it away from appellants as it was the irrigation water of appellants, and any waste water would
become a p a r t of the Weber River Irrigating System.
It also clearly appears that any question of the duty
of water is not involved within the issues here.
As to the division of the tunnel waters in order to
apportion them to the respective appellants who have
always used the same, this question can propably be
settled among the appellants themselves.

In any event,

the trial court, if allowed to retain jurisdiction for this
purpose alone, could settle any question that might
arise; or, this being irrigating water, the State Engineer could be given jurisdiction of the distribution.
Once the question is settled that this is not developed
water, this is all that remains to be done.
The rspondent was not mining for water,—it was
mining ore.

It is admitted that they have no use for

the water in their mining operations.

They are not

injured if a decision is entered herein in harmony with
every other decision in this jurisdiction involving this
situation.

However, if this judgment stands, the appel-

lants here suffer great and irreparable injury.
In giving the water to the water users in the
Mountain Lake Case, first above cited, Justice Frick,
on this point says:
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" I do this with less hesitancy because in doing so I am less likely to inflict injury upon any
one man than if the judgment were affirmed."
Respectfully submitted,
IRVINE, SKEEN & THURMAN
STEWART, ALEXANDER &
BUDGE
H. L. MULLINER,
Attorneys for Appellants.
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